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WORK HEALTH AND SAFETY BILL 2019 

Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Dr Steve Thomas) in the chair; 
Hon Alannah MacTiernan (Minister for Regional Development) in charge of the bill. 

Clause 276: Regulation-making powers — 
Committee was interrupted after the amendment moved by Hon Nick Goiran had been partly considered. 

Hon MICHAEL MISCHIN: Before the debate was interrupted for question time, I was about to ask the minister, 
in light of her comments that somehow clause 276(3)(c) reflects the current situation, where that is to be found in 
the Occupational Safety and Health Act. 

Hon ALANNAH MacTIERNAN: I do not have that particular section before me but I can perhaps just read out 
a couple of regulations. Regulation 3.122, for example, is “Class 1, 2 or 3 demolition work not to be done without 
notification or approval until conditions met”. Regulation 3.122(b) states — 

in the case of work that is not to be done in accordance with AS 2601, the Commissioner has approved 
the work under regulation 3.121 and conditions imposed or to be imposed by the Commissioner have 
been communicated to the person who applied for the approval. 

The next example is “Exemption from regulation where compliance is unnecessary …”. It states — 

A person may apply to the Commissioner for a person or a workplace to be exempted from complying 
with a requirement of these regulations and the application is to be in an approved form. 

I do not have the section before me but the member can see that there are already regulations that fit within this 
provision; that is, they leave various matters or things to be determined, applied or approved by the regulator and 
inspector or any other prescribed person because it is simply impossible to set out in the regulation all the variables 
that could apply to a particular site. It really is fundamental to the way in which occupational health and safety works 
that we have to have regulations that people are required to do things, but some of the content of what a person is 
required to do in a particular instance will be determined by a regulator or an officer of the regulator. 

Hon MICHAEL MISCHIN: I thank the minister. Currently, section 60 of the Occupational Safety and Health Act 
has a regulation-making power. It states — 

(1) The Governor may make regulations prescribing all matters that are necessary or convenient to be 
prescribed for giving effect to the purposes of this Act. 

Without affecting the generality of subsection (1), regulations may be made for any of the matters specified in 
schedule 1 of the act. Schedule 1 of the act occupies some three-and-a-bit pages of matters for which regulations 
may be made. To simply cite a regulation and say, “Here’s one that seems to reflect the proposed powers that the 
government is granting the regulator”, is not very helpful because what the minister just cited may very well fall 
under one of those specified powers. The concern here is the same as the concern regarding clause 276(1) in that 
it is a very broad regulation-making power and allows regulations to be made that may leave any matter or thing—
I recall when debating legislation towards the end of our term that the opposition at the time said a great deal about 
the vagueness of the word “thing” and objected to it as being far too vague to have any meaningful application 
without causing injustices, but, leaving that aside—to be from time to time determined, applied or approved by 
the regulator, an inspector or any other prescribed person or body of persons. Is there any limitation on the person 
or body of persons that may be prescribed under this regulation? 

Hon ALANNAH MacTIERNAN: There could be under some regulations. The Work Health and Safety Commission 
or the Commission for Occupational Safety and Health might be the body of persons that is named in a regulation 
that can make a decision. As I said before, this provision applies when a regulation says that the commissioner or 
the regulator has the power to set out certain conditions under which this provision must operate. Because it is 
simply not possible to have a regulatory regime that can deal with every worksite, the regulation gives them the power 
to make determinations based on their judgement on the site. That is not unusual in work and safety. A whole heap 
of regulations require people to be licensed, but the conditions that may be placed on the licence under that 
regulation can be left open by the commissioner. We have a range of people; sometimes it is the regulator. This is 
a general power reflecting what is already the case. Those sorts of regulations are currently in place. 

Hon MICHAEL MISCHIN: I will try again: is there a power under the Occupational Safety and Health Act that 
allows regulations to be made that “may leave any matter or thing to be, from time to time, determined, applied 
or approved by the regulator, an inspector or any other prescribed person or body of persons”? If so, please point 
it out. 
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Hon ALANNAH MacTIERNAN: The regulation-making power of the OSH act is in section 60. The words are 
different from this. Under this set of words—taking the regulation-making power, together with the objects of the 
act and the Interpretation Act—we already have many, many regulations that leave any matter or thing to be 
determined, applied or approved by a regulator or an inspector. Notwithstanding the words used in the current 
regulatory framework, the practical effect is that those regulatory powers have been used to create regulations of 
the type described in clause 276(3)(c). As we move to this model code—a lot of thinking has gone on about the 
different provisions—we are making that transparent. The regulatory power, although expressed differently, has 
produced a whole series of regulations that fit within the descriptor of subclause (3)(c). There is no practical change, 
although the words are not the same. 

Hon MICHAEL MISCHIN: I do not think that is the case. Does the minister have any legal advice that she can 
provide that will set out the metes and bounds of this? Under the current regulation-making power, there are heads 
of power for the making of regulations rather than these broad catch-alls. Does the minister have any advice that 
she can table that will satisfy us of that issue, that there has not been an improper delegation? 

Hon ALANNAH MacTIERNAN: As a previous minister in this area, I am sure the member is well aware of those 
sorts of regulations that I just described—they exist. We do not need an additional body of advice to come to the 
conclusion that those regulations, such as the ones we read out that leave matters to be determined to a regulator 
or another body, are already able to be given effect to under the current legislation. Hon Michael Mischin was 
administering this legislation. I am positive he would not have allowed ultra vires regulations under that legislation. 
Quite clearly, we already have a multitude of regulations that leave matters to be determined. For the very reasons 
we have outlined, that is possible under the current legislation. What we have here is express recognition that that 
is the case in this model legislation. 

Hon MICHAEL MISCHIN: I am not going to pursue this much longer, but that is absurd reasoning. I would 
have been operating under the regulation-making powers prescribed by the act under specific heads of power, not 
something as broad as this, which a committee of this Parliament has said is an improper delegation. I will posit 
one question to the minister: under the act, will it allow matters or things, such as guilt or innocence of allegations 
or the issue of a prosecution notice, to be done by someone who is not an inspector? Let us say a regulation prescribes 
that a union officer can decide whether a workplace is safe—that is the determination—and whether to issue the 
equivalent of a stop-work notice; will it permit that? 

Hon ALANNAH MacTIERNAN: Quite clearly, that would not be the intent and I think it is important — 

Hon Michael Mischin interjected. 

Hon ALANNAH MacTIERNAN: Hold on. We have a power of disallowance. Should someone come forward 
with such an absurd proposition, quite clearly that would be disallowed. The whole purpose of this house of review 
is to spend time poring over that type of detail. Accept the fact that we clearly have the head of power to do this 
because it is a regular feature of the regulations and this just makes this more explicit. 

Hon NICK GOIRAN: The situation here is not complicated. The Standing Committee on Uniform Legislation 
and Statutes Review unanimously found — 

… by leaving any matter or thing to be determined, applied or approved by the regulator, an inspector or 
any other prescribed person or body of persons constitutes an inappropriate sub-delegation of legislative 
power. 

It also said in a separate finding that it derogates from Western Australia’s parliamentary sovereignty. If we are 
respecting the work of the unanimous views of the four members who authored this report, we should support 
the amendment. 

Hon ALANNAH MacTIERNAN: I have one final statement. This would undermine the efficacy of the regulations 
that we have in place. If we are not able to do that, a whole range of regulations would have to be abandoned. We 
would have an overly prescriptive regime. This is designed to be able to tailor responses to a particular set of 
circumstances. We will not be supporting the amendment.  

Division 

Amendment put and a division taken, the Deputy Chair (Hon Dr Steve Thomas) casting his vote with the ayes, 
with the following result — 
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Ayes (14) 

Hon Jacqui Boydell Hon Colin Holt Hon Robin Scott Hon Colin Tincknell 
Hon Peter Collier Hon Rick Mazza Hon Tjorn Sibma Hon Ken Baston (Teller) 
Hon Colin de Grussa Hon Michael Mischin Hon Aaron Stonehouse  
Hon Nick Goiran Hon Simon O’Brien Hon Dr Steve Thomas  

 

Noes (15) 

Hon Robin Chapple Hon Sue Ellery Hon Alannah MacTiernan Hon Dr Sally Talbot 
Hon Tim Clifford Hon Diane Evers Hon Martin Pritchard Hon Alison Xamon 
Hon Alanna Clohesy Hon Adele Farina Hon Samantha Rowe Hon Pierre Yang (Teller) 
Hon Stephen Dawson Hon Laurie Graham Hon Charles Smith  

            
Pairs 

Hon Martin Aldridge Hon Darren West 
Hon Jim Chown Hon Kyle McGinn 
Hon Donna Faragher Hon Matthew Swinbourn 

Amendment thus negatived. 
Hon NICK GOIRAN: In a moment, I will move the amendment standing in my name on the supplementary 
notice paper at 25/276. By way of explanation, this amendment would remove clause 276(3)(d). We want to do 
that because the same four authors who instructed us on the previous provision have also told us in finding 11 of 
their report —  

Clause 276(3)(d)(ii) of the Work Health and Safety Bill 2019, by proposing to apply, adopt or incorporate 
any matter contained in any document formulated, issued or published by a person or body ‘as in force 
at a particular time or as in force or remade from time to time’, derogates from Western Australia’s 
Parliamentary sovereignty. 

In this particular instance, the four authors go one step further than they did with the last matter by making 
recommendation 9. The four learned authors, Hon Michael Mischin, Hon Laurie Graham, Hon Pierre Yang and 
Hon Robin Scott, advise in recommendation 9 — 

The Government find an effective alternative to the current incorporation mechanism in clause 276(3)(d) 
and amend the Work Health and Safety Bill 2019 accordingly. 

It is for those reasons and because I would love the authors of these recommendations and findings to have the 
opportunity to stand or sit down in accordance with what they have told the Parliament after investing their time, 
no doubt it was many hours, on the committee. I move — 

Page 180, line 28 to page 181, line 3 — To delete the lines. 

Hon ALANNAH MacTIERNAN: We do not accept the amendment for very similar arguments to those that I made 
before. We know that section 60 of the Occupational Safety and Health Act 1984 provides a very expansive approach 
to regulation-making power. In all the reviews that we have done on the legislation, there was no submission seeking 
a limitation of the regulatory power. As we understand it, that is not something that has engaged the minds — 

Hon Nick Goiran: It engaged the minds of those on the uniform legislation committee because they made 
a recommendation. 

Hon ALANNAH MacTIERNAN: In looking at the existing legislation and the fact that we have the model 
legislation, unless there has been a persuasive reason not to adopt the model, we have proceeded to adopt the model 
standards. Of course, it is important to understand that any regulation-making power in this legislation has to be 
consistent with the objects of the act. That has always been a feature of occupational safety and health legislation 
in WA. The current power is very, very expansive. Our view is that the amendment makes it no more expansive 
but simply articulates certain subsections. We are very concerned that these amendments would impose a limit on 
regulation-making power that is beyond that currently in place, and that would jeopardise the quality of the regulations 
that can be made. We will not be supporting the amendment. The existing legislation has a broad regulatory power 
because it is a very complex area that we operate in. As we will continue to be working in a very complex 
environment, we will need wideranging regulatory powers. 

Hon MICHAEL MISCHIN: I am sure that accreting to the minister the power to do anything he wants, without 
limitation, to achieve safety in the workplace would be regarded as important as well, but we live within a framework 
of legislation and this is going far further than the existing regulation-making powers. The provision has been 
identified by a committee of this chamber as exceptionally broad and, in fact, it goes against the assurances that 
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the minister gave us only a matter of hours ago. I will cast the minister’s mind back to her justification for the 
incorporation of any matter contained in a document that is formulated, issued or published by a person or body 
from time to time in a code of practice. The minister told us, “Don’t worry about that. Don’t worry that we are 
passing a code of practice that refers to some document, whether it be an Australian Standard or any document 
because it is a shield, not a sword, and it simply will have no effect as a matter of law.” Remember, the minister 
said, “It is not like it’s a regulation. It’s a code of practice.” Does the minister remember that? Yes. She said, 
“Don’t worry about it. It’s a code of practice. We can incorporate anything into a code of practice. Don’t worry 
about that too much.”  

Finally, we got to the point that at least people would know what the document is in the code of practice, and that 
the code of practice will be published online. However, at the end of the day, it did not matter because it is only 
a code of practice and not, the minister insisted, a regulation. Looky here! Clause 276(3) states — 

The regulations may — 

… 

(d) apply, adopt or incorporate any matter contained in any document formulated, issued or published 
by a person or body whether — 

(i) with or without modification; or 

(ii) as in force at a particular time or as in force or remade from time to time; 

There is not even a provision that that be made available. A regulation can be made that says a person has to 
comply with an Australian Standard. The government does not have to reproduce it or make it available, but it can 
require someone to fork out money to find out whether they are in breach of the law. The argument that the minister 
raised before cannot be applied to this. What will the government do to ensure, as Hon Aaron Stonehouse has 
pointed out, that people know when they are in breach of the law, not simply by reference to some document held 
by some other-than-government party or, indeed, an Australian Standard? What is the argument this time? What 
mental gymnastics are we meant to go through to justify this extensive regulation-making power? It does exactly 
what the minister said we need not worry about when we dealt with clause 273. What is the argument? 

Hon ALANNAH MacTIERNAN: In our view, this provision is no more expansive than the current regulations 
already are. We already find that regulations of this type are part of the legislative suite. We do not intend to do 
anything that is not already part of the occupational health and safety architecture in this state. Seriously, I have 
nothing more that I can add to this at this time. 

Hon MICHAEL MISCHIN: No, the minister cannot, can she? I think it is outrageous. The minister ran an 
argument to allay our concerns and said, “Don’t worry about this. It’s not even a regulation. It would be different 
if it were a regulation.” Now it is a regulation, but the minister has nothing to say other than that it is not much 
different from what there is and that the government does not intend to abuse it. It does not intend to. Is that “at the 
moment”? There are no guarantees in this. This Parliament will be passing the most extraordinary measures, which 
will give an open-ended regulation-making power with a combination of clauses 276(1)(a), 276(3)(c) and 276(3)(d). 
In the case of clause 276(3)(d), the Governor will be able to make regulations on the advice of the minister or any 
other minister in the future that says it is an offence to contravene the requirements of a document, which could be 
a Standards Australia standard or any other document held by a third party, that it is not going to publish it or repeat 
provisions, and that people have to look it up for themselves to see whether they are going to commit an offence. 
That is the level that this Labor government has got to! It has been identified as a problem by a parliamentary 
committee. I am disappointed that its members, in the way that they are voting, do not seem to regard it as a significant 
problem. The government says not to worry about it because it is not very different. The government cannot tell 
us how it is different, but there it is. That is the best the government can do. No wonder there are concerns that this 
government is starting to exceed its authority. This is outrageous! I support Hon Nick Goiran’s amendment. 

Hon ALANNAH MacTIERNAN: The difference is that if the government acts unreasonably, the Parliament will 
have the ability to disallow that regulation. 

Division 

Amendment put and a division taken, the Deputy Chair (Hon Dr Steve Thomas) casting his vote with the ayes, 
with the following result — 
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Ayes (14) 

Hon Jacqui Boydell Hon Nick Goiran Hon Simon O’Brien Hon Colin Tincknell 
Hon Peter Collier Hon Colin Holt Hon Robin Scott Hon Ken Baston (Teller) 
Hon Colin de Grussa Hon Rick Mazza Hon Aaron Stonehouse  
Hon Donna Faragher Hon Michael Mischin Hon Dr Steve Thomas  

 

Noes (15) 

Hon Robin Chapple Hon Sue Ellery Hon Alannah MacTiernan Hon Dr Sally Talbot 
Hon Tim Clifford Hon Diane Evers Hon Martin Pritchard Hon Alison Xamon 
Hon Alanna Clohesy Hon Adele Farina Hon Samantha Rowe Hon Pierre Yang (Teller) 
Hon Stephen Dawson Hon Laurie Graham Hon Charles Smith  

            

Pairs 

Hon Martin Aldridge Hon Darren West 
Hon Jim Chown Hon Matthew Swinbourn 
Hon Tjorn Sibma Hon Kyle McGinn 

Amendment thus negatived. 
Hon MICHAEL MISCHIN: Firstly, I congratulate the minister on having achieved what the Labor Party consistently 
railed against while in opposition during the last term of government—extensive open-ended regulation-making 
powers, without even a guarantee that someone knows what is in the regulations that they may have breached. 
Well done. 

I have two questions. Given that clause 276 will stand as printed, would it be possible—I am not interested in whether 
there is an intention to do so—to craft a provision conferring on any union official the power to enter private property 
in the interests of a matter relating to work health and safety, and to seize documentation and other evidence that 
they consider would found a civil case or prosecution? If the minister says no, can she point out where such limitations 
are in the legislation? 

Hon ALANNAH MacTIERNAN: This legislation does not deal with right of entry. We deal with right of entry 
provisions under the Industrial Relations Act, so our view is that it would not be included in the objects of this legislation. 

Hon MICHAEL MISCHIN: So the minister says, but clause 276 states, in part — 

(1) The Governor may make regulations in relation to — 

(a) any matter relating to work health and safety; … 

Clause 276(3) states, in part — 

The regulations may — 

… 

(c) leave any matter or thing to be, from time to time, determined, applied or approved by the regulator, 
an inspector or any other prescribed person or body of persons; or 

(d) apply, adopt or incorporate any matter contained in any document formulated, issued or published 
by a person or body whether — 

(i) with or without modification; or 

(ii) as in force at a particular time or as in force or remade from time to time; 

Surely that is broad enough to craft a regulation, should the government be inclined to allow right of entry onto 
private property in order to seize material if it is said to relate to work health and safety. Would the minister not 
agree—yes or no? 

Hon ALANNAH MacTIERNAN: Right of entry is covered under another piece of legislation. This legislation does 
not cover it. One could think of any absurd hypothetical, but I return to the point that all regulations come before 
Parliament, and a regulation that is completely outrageous would obviously come to the attention of this place. 

Hon MICHAEL MISCHIN: My second question is: is it possible to craft a regulation under these provisions that 
would confer on a union official the power to prosecute for a breach of duty under the offence-creating provisions 
in this legislation; and, if not, why not? 
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Hon ALANNAH MacTIERNAN: The prosecution provisions are clear about who can and cannot prosecute. An 
amendment may be proposed by another party in relation to that, but certainly it is not the government’s intention 
to support that. Provided the legislation as it is proposed is passed, there will be no power for that. 

Hon MICHAEL MISCHIN: Thank you. There is no power for it, but I am asking whether, given the extensive 
regulation-making powers that the government sought and will now be given, it will be possible to craft a regulation 
so that a private citizen can lay a prosecution. I know there are limitations under the legislation, but these are very 
broad regulation-making powers that are not necessarily limited to the legislation. Will that be possible—yes 
or no? 

Hon ALANNAH MacTIERNAN: The advice I have received is that that is not the case, and there are very specific 
provisions within the legislation outlining the prosecutorial powers. It would not be consistent with the legislation 
to change those by way of regulation. 

Hon MICHAEL MISCHIN: That remains to be seen. I also point out that the idea that this Parliament can disallow 
regulations that go too far depends on the numbers in this chamber. Until regulations are disallowed, they remain 
in operation, so they could be in operation for many months and affect people’s livelihood, reputation and ability 
to go about their business until Parliament reins in a minister who has decided to go beyond their remit and rely upon 
these extensive powers. We will see what happens, but it is not as though members have not been warned. 

Clause put and passed. 
Clause 277: Operation of Act to be reviewed every 5 years — 
Hon NICK GOIRAN: I propose to move the amendments standing in my name at 26/277 and 27/277. By way of 
brief explanation, I indicate to members that the first of these amendments is consequential upon an amendment 
to clause 2 that we have already passed, which ensures that the five-year statutory review period begins to run from 
the day after assent. The second amendment upgrades the statutory review clause to the new standard we are commonly 
aware of, particularly with regard to the out-of-session tabling provisions. I understand that there is a meeting of 
minds between the opposition and the government with regard to clause 277. For those reasons, I move — 

Page 181, line 24 — To delete the line and substitute — 

on which this section comes into operation; and 

Amendment put and passed. 
Hon NICK GOIRAN: For the reasons I have already mentioned, I move — 

Page 181, after line 32 — To insert — 

(3) If, in the Minister’s opinion, a House of Parliament will not sit during the period of 21 days after 
finalisation of the report, the Minister must send the report to the Clerk of the House. 

(4) When the report is sent to the Clerk of a House it is taken to have been laid before the House. 

(5) The laying of the report that is taken to have occurred under subsection (4) must be recorded in 
the Minutes, or Votes and Proceedings, of the House on the first sitting day of the House after 
the Clerk receives the report. 

Amendment put and passed. 
Clause, as amended, put and passed. 

Clauses 278 to 287 put and passed. 
Clause 288: Section 96A replaced — 
Hon ALANNAH MacTIERNAN: I have an amendment to this clause that is consequential to the earlier removal 
of the requirement for a health and safety magistrate. We have discussed this in the past. I will oppose the clause 
in the bill and then move the amendment standing in my name at 75/NC288. 

Clause put and negatived. 
New clause 288 — 
Hon ALANNAH MacTIERNAN: I move — 

Page 186, after line 21 — To insert — 

288.  Section 96A deleted 
Delete section 96A. 

New clause put and passed. 
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Sitting suspended from 6.00 to 7.30 pm  

Clauses 289 to 375 put and passed. 

Clause 376: Transitional regulations — 

Hon NICK GOIRAN: In a moment, I will move the amendment standing in my name on the supplementary notice 
paper at 28/376, in which I seek to delete six lines from the clause. If members want to take a moment to review 
clause 376, they will see that at page 222 of the bill, lines 1 to 6 consist of the entirety of subclause (3)—that 
is, the effect of the amendment will delete the words in clause 376(3) and replace them with the words that are 
on the supplementary notice paper. Members may ask: what is the difference between the two? In either scenario, 
transitional regulations will be undertaken and they will be able to specify whether provisions of this act, or any 
other enactment, do not apply in relation to a specified matter or thing. The transitional regulations that will be 
allowed either by the government’s bill or by the proposed amendment will be broad.  

If my amendment is successful, what will not take place are Henry VIII–type activities. I draw members’ attention, 
specifically those members who have had a longstanding interest in Henry VIII clauses, to lines 5 and 6 on page 222 
of the bill, which indicate that the transitional regulations may “apply with specified modifications to, or in relation 
to, a specified matter or thing”. 

I do not intend to labour the point. Members either want to be consistent with their longstanding practice and the 
views that they have expressed on many occasions previously on these particular provisions, or, alternatively, they 
will wish to abandon them for the purposes of this bill. I will say nothing further other than to move — 

Page 222, lines 1 to 6 — To delete the lines and substitute — 

(3) Transitional regulations may provide that specified provisions of this Act, or any other 
enactment, do not apply to, or in relation to, a specified matter or thing. 

Hon ALANNAH MacTIERNAN: The government will not support this amendment. The transitional provisions 
in this bill reflect the transitional provisions that we have used regularly in this place. I draw members’ attention 
to section 47ZZI of the Waste Avoidance and Resource Recovery Amendment (Container Deposit) Act 2019, 
“Powers in relation to transitional matters”, which states in part — 

(3) Transitional regulations may provide that specified provisions of this Act — 

(a) do not apply to or in relation to any matter; or 

(b) apply with specified modifications to or in relation to any matter. 

The Residential Tenancies (COVID-19 Response) Act contains similar terms, which states — 

… may provide that specified provisions of this Act and a tenancy Act — 

(a) do not apply to or in relation to a specified matter; or 

(b) apply with specified modifications to or in relation to any other matter. 

The Biodiversity Conservation Act 2016 contains exactly the same wording. This is nothing new. This is a standard 
provision when dealing with the complexity of transitioning from one piece of legislation to another. This standard 
flexibility ensures that there will be no unintended consequences. 

Hon NICK GOIRAN: Minister, citing three occasions on which this type of thing has snuck through the chamber 
does not equate to it being normal practice. I accept, because I do not have those three acts readily at my disposal, 
that they say exactly what the minister says, but that does not change the principle. 

Hon ALANNAH MacTIERNAN: I think it is time that the member really started to think about the practicality 
and the enormous complexity of transitioning a piece of legislation and about the specific accommodation that is 
needed to deal with the unforeseen circumstances of that transition. This is not about introducing or trying to expand 
powers; this is simply about enabling particular provisions to be used during the transitional period to transition 
from one legislative format to another. 

Hon NICK GOIRAN: If that is the case and the minister thinks that it is so important, does she intend to use the 
powers under clause 376(3)? 

Hon ALANNAH MacTIERNAN: It is there. It comes out of practical experience when bureaucracies and regulators 
seek to move from one legislative regime to another. There are things that will not necessarily have been thought 
about, not necessarily anticipated, and this clause will allow some flexibility during that period of transition to 
cope with unknown unknowns. 

Amendment put and negatived. 
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Clause put and passed. 

Clauses 377 to 416 put and passed. 
Clause 417: Jurisdiction of safety and health magistrates to be exercised by health and safety magistrates — 

Hon ALANNAH MacTIERNAN: I have a series of amendments that are consequential to the removal of the 
reference to the “health and safety magistrate”. I move — 

Page 249, lines 10 and 11 — To delete the lines. 

Hon NICK GOIRAN: Could the minister provide an explanation for not only this amendment that is currently 
before the chamber, but also, in order to expedite things, the following two amendments? 

Hon ALANNAH MacTIERNAN: As I indicated a few minutes ago, earlier on in the bill we removed the reference 
to “health and safety magistrate” because of the advice from the Chief Magistrate that the inclusion of provisions 
related to health and safety magistrates are unnecessary. We acted in accordance with that advice. That has already 
been agreed upon and these amendments are subsequent deletions of references to “health and safety magistrate”. 

Hon NICK GOIRAN: I accept that the minister received advice saying that it is unnecessary, but why is it unnecessary? 

Hon ALANNAH MacTIERNAN: These amendments are consequential to a decision made on clause 12B in which 
we set out in detail the correspondence from the Chief Magistrate suggesting that the reference to “health and safety 
magistrate” was not warranted. He asked that we delete schedule 2, division 6, and any reference to “health and 
safety magistrate”. The member’s comments at the time were — 

Minister, we have no problem with that suggestion, and thank you for tabling the correspondence … 

Hon NICK GOIRAN: I thank the minister for recounting the sequence of events at an earlier clause. My question 
is: why is it deemed unnecessary? I accept what the minister is saying. She tabled the information from the 
Chief Magistrate, but it does not explain why the reference is considered to be unnecessary. That is the missing 
piece of the puzzle. 

Hon ALANNAH MacTIERNAN: We are not dealing with that here because we have already deleted that reference. 

Hon Nick Goiran: The minister is about to delete two lines containing the words “health and safety magistrate”. 

Hon ALANNAH MacTIERNAN: Because we made an earlier decision not to include the reference to the health 
and safety magistrate. I will read out again what the Chief Magistrate said — 

In my view the inclusion of the provisions relating to health and safety magistrates are unnecessary. If 
these provisions are deleted then any offence created by the Bill would be dealt with in accordance with 
the Criminal Procedure Act. Simple offences would be heard by Magistrates, indictable only offences by 
the District Court and any either way offences in either Court depending on the circumstances of the 
particular offence. 

The interposition of the concept of the health and safety magistrate is now unnecessary. 

Hon NICK GOIRAN: Minister, is it necessary then to retain the safety and health magistrate? 

Hon ALANNAH MacTIERNAN: My advice is that we are retaining the safety and health magistrate to ensure 
a mechanism for dealing with offences that occurred under the earlier legislation. 

Amendment put and passed. 
Hon ALANNAH MacTIERNAN: I move — 

Page 249, line 28 — To delete “health and safety”. 

Amendment put and passed. 
Hon ALANNAH MacTIERNAN: I move — 

Page 250, line 4 — To delete “health and safety”. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 418 and 419 put and passed. 

Clause 420: Codes of practice — 
Hon NICK GOIRAN: There is an amendment standing in my name to clause 420 of this 425-clause bill. Clause 420, 
“Codes of practice”, is found in part 16, which deals with transitional matters. Members will be aware that we are 
concerned with what has been referred to as the time-to-time model, as enunciated by the Standing Committee on 
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Uniform Legislation and Statutes Review. Because of that, it is my intention to shortly move an amendment to 
clause 420. Members who are interested in this will find the provision at page 250. After line 23, it is my intention 
to add a series of subclauses so that the words that are currently found at clause 420 would be enumerated as 
subclause (1) and thereafter we would have subclauses (2), (3) and (4) as set out on the supplementary notice paper. 

By way of explanation, the purpose of the three additional subclauses is simply to freeze documents at the 
commencement date rather than continuing the time-to-time model. In other words, these documents can change 
from time to time and this would ensure that they cease as at the commencement date. If the government wants to 
allow these documents, codes of practice and the like to be in place, it will be able to proceed under the clauses 
that we dealt with earlier. For those reasons, I move — 

Page 250, after line 23 — To insert — 
(2) Subsection (3) applies if a code of practice referred to in subsection (1) incorporates by reference, 

as provided for by section 93(2) of MSIA or section 57(2) of OSHA, a document as the document 
may from time to time be amended. 

(3) The code of practice continues in effect under subsection (1) as if the document were incorporated 
as the document is in force immediately before commencement day. 

(4) Accordingly, if the document is amended on or after commencement day, the amendment has 
no effect for the purposes of the code of practice unless the code of practice is subsequently 
varied under section 274 to apply, adopt or incorporate the amendment. 

Hon ALANNAH MacTIERNAN: The issues here were substantially canvassed when we debated clause 274 and 
we explained that a lot of the codes of practice incorporate Australian Standards, which change from time to time, 
and it is important that it remain contemporary. It would be quite absurd to have to knock back attempts under 
clause 274 not to accept this freezing in time of provisions of a code of practice and attempt to do that under the 
transitional provisions with the codes of practice. I think, in substance, we have had the debate at clause 274. The 
chamber came to the conclusion that it was appropriate to allow those codes of practice to be updated by reference 
documents. We think it would be nonsensical to prevent that same thing happening in a transitional provision. 

Amendment put and negatived. 
Clause put and passed. 
Clauses 421 to 425 put and passed. 
Schedule 1: Application of Act to dangerous goods and high risk plant — 
Hon ALANNAH MacTIERNAN: The government has agreed to delete this schedule. The minister has written 
to the Chair of the Standing Committee on Uniform Legislation and Statutes Review and said that schedule 1 will 
be deleted from the Work Health and Safety Bill. This is in response to recommendations 4 and 5 of the 126th report 
of the Standing Committee on Uniform Legislation and Statutes Review. We will not support schedule 1 and will 
vote against it when it is put. 
Hon NICK GOIRAN: Why was schedule 1 included in the bill?  
Hon ALANNAH MacTIERNAN: It was introduced because it was following the model clause. We introduced 
it and, as I just said, the Standing Committee on Uniform Legislation and Statutes Review recommended that it 
be deleted. 
Hon Nick Goiran interjected. 
Hon ALANNAH MacTIERNAN: Recommendations 4 and 5 of the 126th report sought further explanation and 
asked that we find an effective alternative to the current Henry VIII clause, so the minister determined that this 
provision could be deleted. We have already passed clause 12A, which gave effect to the deletion of schedule 1. 
Hon NICK GOIRAN: What is the government’s position on dangerous goods and high-risk plant? If schedule 1 
is to be deleted, I take it that it will no longer apply to this legislation. 
Hon ALANNAH MacTIERNAN: The review into dangerous goods is ongoing. When that review is complete, 
it will be determined whether it is necessary to bring a subsequent amendment to this legislation or to legislate in 
some way separately for that. However, we do not have a concluded view on that at this point. 
Hon NICK GOIRAN: Who is conducting this review and when is it anticipated that it will be completed? 
Hon ALANNAH MacTIERNAN: The review is being undertaken by personnel in the Department of Mines, 
Industry Regulation and Safety who specialise in dangerous goods, in conjunction with the stakeholders. 
Hon NICK GOIRAN: When is it expected to be completed? 
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Hon ALANNAH MacTIERNAN: Things move very fast in this world! It is anticipated to be completed in 
two years. This bill took from 2009. 
Hon NICK GOIRAN: When did this review commence? 
Hon ALANNAH MacTIERNAN: We are not necessarily getting a whole host of information coming forward. 
I do not know whether Hon Pierre Yang could go over into that corner to see whether there is anything further 
coming! We have one other thing, hopefully. We have been sitting here for a few weeks. The latest advice we have 
is that the review started earlier this year. It is anticipated that it will take two years. Maybe the gentleman over 
there could indicate whether this is correct—that is, it is two years from earlier this year. Yes, it is two years from 
earlier this year. One would anticipate a report in early 2022. 
The DEPUTY CHAIR (Hon Robin Chapple): Hon Nick Goiran, I note there is an amendment to schedule 1 in 
your name. I assume that will just fall away. 
Hon NICK GOIRAN: That is a fair question to ask, because who knows? There might be an appetite to retain 
schedule 1 after all this, in which case my amendment would stand, but I understand that there is general agreement 
that the schedule should be opposed for the reasons outlined by the minister, so my amendment would then fall away. 

Schedule 1 put and negatived. 
Schedule 2: Various offices and bodies — 
Hon ALANNAH MacTIERNAN: I move — 

Page 273, line 23 to page 274, line 10 — To delete the lines. 
This seeks to delete various lines. It deletes references to the health and safety magistrates to reflect the deletion 
that took place at clause 12B and a number of subsequent clauses. 
Hon NICK GOIRAN: I understand the minister seeks to amend schedule 2 consequential to the matters considered 
at clause 12B. I noted in my second reading contribution that the purpose of schedule 2 is to establish the statutory roles 
and bodies necessary for achieving the objects of the bill and its effective administration. I note recommendation 1 
of the Standing Committee on Public Administration report, “Coming Home Safely: WorkSafe and the Workplace 
Culture in Western Australia”, authored by Hon Adele Farina, Hon Darren West, Hon Kyle McGinn, Hon Ken Baston 
and Hon Jacqui Boydell. Recommendation 1 of this mammoth report reads — 

The Committee recommends that the Parliament of Western Australia, when considering Schedule 2 to 
the Work Health and Safety Bill 2019, gives consideration to the legislative issues resulting from the lack 
of clarity as to the use of the designations ‘WorkSafe’, ‘WorkSafe WA’ and ‘WorkSafe Western Australia’, 
and whether any government department may use these designations in the absence of a formal designation 
by the Governor pursuant to section 35 of the Public Sector Management Act 1994. 

It is a shame that Hon Kyle McGinn is away on urgent parliamentary business, along with Hon Darren West, who 
is also away on urgent parliamentary business. Hardworking Hon Adele Farina is away on urgent parliamentary 
business as well. I note that Hon Ken Baston is present. I know that hardworking Hon Jacqui Boydell is also away 
on urgent parliamentary business. This was an important recommendation in this massive report. Earlier today during 
formal business, the minister at the table tabled the government response. Remember, the government, and in 
particular the minister with overall carriage of the bill in the other place, has been quite critical of the passage of this 
bill, particularly the Legislative Council, notwithstanding the massive number of government amendments required. 
Some have suggested that it should have already been passed before today. This hardworking committee has asked 
us with the first of its recommendations in this mammoth report that we specifically consider schedule 2, and now 
we are at schedule 2. We would never have been able to know the response of the government to this recommendation 
if not for the fact that we are dealing with the matters today and the minister tabled the response. Members may 
be interested to know the staggeringly contemptuous response by the government to this recommendation, which 
is outlined on page 1 of 25 of the response. Get this—the response is — 

This recommendation is a matter directed to the Parliament of Western Australia. 
We have a hardworking committee of the Parliament consisting of five members who tabled this massive report. 
The first recommendation specifically asks the Parliament of Western Australia to consider schedule 2, which we 
are considering now, and to consider a range of things, and this arrogant McGowan government’s response is 
simply, “This recommendation is a matter directed to the Parliament of Western Australia.” The minister and her 
colleagues are members of the Parliament of Western Australia and I would like to know what she and her 
colleagues have to say about the recommendation made by the five members of the Standing Committee on Public 
Administration. Unlike the minister’s response on many occasions during the course of the debate, she will not be 
able to say, as she tried to do on a previous occasion, that this massive report has got nothing to do with the bill, 
because recommendation 1 very specifically says, and it has now been considered by the government, that it is 
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a matter directed to the Parliament that we consider schedule 2 to the Work Health and Safety Bill 2019 and give 
consideration to the legislative issues resulting from a lack of clarity as to the use of the designations “WorkSafe”, 
“WorkSafe WA” and “WorkSafe Western Australia” and whether any government department may use these 
designations in the absence of a formal designation by the Governor pursuant to section 35 of the Public Sector 
Management Act 1994. I say that we let the minister know that we have made a lot of progress today on this 
massive bill of 425 clauses. There are also three schedules and we are currently considering the second of them. We 
will not be moving off schedule 2 until we get a proper, comprehensive, cogent explanation from the government 
about the matters that have been raised by this hardworking committee in this mammoth report. It will not be 
satisfactory to say that this has nothing to do with the bill. The committee clearly thought so. Hon Darren West 
clearly thought so. Hon Ken Baston, Hon Kyle McGinn, Hon Jacqui Boydell and Hon Adele Farina all thought 
that about this huge report that they put together. I might add that there are 94 recommendations and the first one 
that the committee draws to our attention is to do with schedule 2. Minister, what is the response of the government 
to this matter?  
Hon ALANNAH MacTIERNAN: The practical experience is that the department does not see that there has been 
any difficulty in having a number of different stylisations of the name and that the Occupational Safety and 
Health Act provides that it can be WorkSafe. Section 6(5) of the act states — 

In addition to the name mentioned in subsection (1), the Commission may use, and operate under, the 
name “WorkSafe W A”. 

Section 6(7) states — 
Nothing in subsection (6) prevents the department of the Public Service principally assisting the Minister 
… operating under the name of “WorkSafe Western Australia” or a similar name … 

Various designations have existed for some time under the OSH act. It is not considered that there has been any 
confusion or legal difficulty generated by the use of a variety of names. 
Hon NICK GOIRAN: Finding 1 of the Standing Committee on Public Administration report states — 

There exists legislative confusion as to which entity is entitled to use the designations ‘WorkSafe’, 
‘WorkSafe WA’ or ‘WorkSafe Western Australia’. 

Does the government agree or disagree with finding 1? 
Hon ALANNAH MacTIERNAN: My advice is that we disagree. A variety of names for the commission have 
existed in the current legislation. We do not see that this is a practical problem. 
Hon NICK GOIRAN: The minister’s parliamentary secretary, Hon Darren West, is one of the five authors of this 
report. He, along with the other four members, says at paragraph 3.8 on page 25 — 

Should the Work Health and Safety Bill 2019 as it was referred to the Legislation Committee for scrutiny 
come into force, then the Act would be repealed. However, the confusing provisions set out above remain, 
appearing at paragraphs 10(5)–(7) of Schedule 2 to the Bill. The continuing lack of designation raises 
doubts as to whether DMIRS is lawfully able to use the title on its correspondence and website, for 
example. Nor does it assist in the continuing problem of WorkSafe’s lack of public visibility (see later in 
this chapter). 

Hon Alannah MacTiernan: Which name are you contesting there? 
Hon NICK GOIRAN: The paragraph? 
Hon Alannah MacTiernan: No, which of the names that you believe—whatever you’re saying. 
Hon NICK GOIRAN: Let us be clear: I am just letting the minister know what the Standing Committee on Public 
Administration is saying, including the minister’s parliamentary secretary, Hon Darren West, who has authorised 
this. The minister should not try to put it as somehow my view. I am just bringing it to the minister’s attention. 
Hon Alannah MacTiernan interjected. 
Hon NICK GOIRAN: At paragraph 3.8, found on page 25, the committee sets out its concerns and the confusing 
provisions will remain. The committee goes on to say at paragraph 3.9 — 

The Committee notes that the Work Health and Safety Bill 2019, as referred to the Legislation Committee, 
does not address this issue. 

It seems peculiar that the response from the government is simply just to dismiss outright what appears at first glance—
I was not on the committee; I was not on the inquiry—a cogent set of explanations. In addition, the committee 
goes on at finding 2 to say — 
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In the absence of a designation by the Governor pursuant to section 35 of the Public Sector Management 
Act 1994, the use of the designations ‘WorkSafe’, ‘WorkSafe WA’ or ‘WorkSafe Western Australia’ by the 
Department of Mines, Industry Regulation and Safety may be unlawful. 

Does the government agree or disagree with finding 2? 
Hon ALANNAH MacTIERNAN: I am a bit puzzled by that, because the schedule says that a person other than the 
commission must not use or operate under any of those names. But then it says quite specifically that subclause 10(6) 
does not prevent the WHS department from using, or operating under, the name of WorkSafe Western Australia 
or a similar name. It seems to me that this schedule we are debating makes it clear that although no-one else other 
than the commission is entitled to use it, under subclause (6) the department is entitled to use that name, WorkSafe 
Western Australia or a similar name. 
Hon NICK GOIRAN: Does that mean that the government agrees or disagrees with finding 2? 

Hon ALANNAH MacTIERNAN: I am saying that we believe that the bill before us that we are now debating is 
in fact quite clear. It sets out that no-one other than the commission and the WHS department is allowed to use the 
name WorkSafe Western Australia. 
Hon NICK GOIRAN: Recommendation 2 of the report states — 

The Committee recommends that the Minister for Industrial Relations clarifies the circumstances in which each 
of the Commission for Occupational Safety and Health and the WorkSafe Western Australia Commissioner 
may or should use the designations ‘WorkSafe’, ‘WorkSafe WA’ or ‘WorkSafe Western Australia’. 

Is the minister in a position to do that this evening? 
Hon ALANNAH MacTIERNAN: We are debating the bill; we are not debating a report that is external to the bill. 
As I said, we note the recommendation the committee made. We believe that the legislation provides clarity that 
it is the commission and the work health and safety department that can use the name WorkSafe Western Australia. 
The advice is that the sharing of this denomination is not the cause of any concern in industrial relations land. 
Amendment put and passed. 
Schedule 2, as amended, put and passed. 
Schedule 3 put and passed. 
Postponed clause 7: Meaning of worker — 
The clause was postponed on 17 September after it had been partly considered. 
Hon NICK GOIRAN: It is a while since we were dealing with clause 7, but my recollection is that it was postponed 
at the request of the government because it was seeking advice on clause 7. 
Hon ALANNAH MacTIERNAN: I thank the member; that is correct. We just needed to clarify the question that 
was asked on why the term “WA Police” had been inserted into clause 7(2) dealing with police officers. I am 
advised as follows. Clause 7(2) provides additional clarity regarding the application of the Work Health and Safety 
Bill 2019 to police officers. The insertion of the defined phrase “WA Police” was done on the advice of the drafting 
officer to retain consistency with other clauses that refer to WA police. The term “WA Police” is defined in clause 4 
in the following manner — 

WA Police means the Police Force of Western Australia provided for by the Police Act 1892; 
Other clauses in the WHS bill that refer to WA police are the definitions of “covert operation” and “Crown agency”. 
This same definition is used in the current Occupational Safety and Health Act 1984. The insertion makes no 
material amendment to the function of the clause in question. Other workers of the WA police are included in the 
general definition of workers. With the exception of the insertion of the term “WA Police”, clause 7(2) is a model 
clause. It is also materially consistent with clause 3(5) of the OSH act, which states — 

Without limiting any other provision of this Act, a police officer is at work during any period of time when 
the officer is performing a function of a police officer, whether or not the officer is rostered on duty and, 
in relation to a police officer, the expressions “work” and “at work” are to be construed accordingly. 

Hon NICK GOIRAN: Minister, are there any workers of WA police who are categorised as officers but are 
not police officers, if the minister understands what I am asking there? There is, if you like, as an umbrella term, 
“a worker of WA Police”. Underneath that umbrella, there will be police officers. Not everyone who works for 
WA police is a police officer; they are a subset of the workers of WA police. What I want to know is: is there a subset 
of people who are known as officers within the WA police but who are not police officers? 
Hon ALANNAH MacTIERNAN: I am afraid we do not have an answer to that. I would have thought that when 
we were talking about the Western Australia Police Force as provided for under the Police Act, we were talking 
about sworn officers, but we do not appear to be able to elucidate that matter here tonight. We are not quite sure. 
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If a person is not a sworn officer and is included in what we believe is the definition of “WA Police”, they will be 
a worker—that is, if there is such a thing as a non-sworn officer. We are not sure there is. There are Aboriginal liaison 
workers. We believe that if they are not included in the definition of the police force, they will be covered by the 
general definition of workers. 
Postponed clause put and passed. 
Postponed clause 230: Prosecutions — 
The clause was postponed on 24 September after it had been partly considered. 
The DEPUTY CHAIR: I understand that Hon Rick Mazza has an amendment standing in his name, but he is not 
proceeding with that. That will then take us to the amendment at 41/230 on the supplementary notice paper in the 
name of Hon Alison Xamon. 
Hon ALISON XAMON: I have a number of amendments standing in my name. The first of those amendments 
is 41/230. These amendments effectively enable unions to undertake prosecutions for certain matters. I indicate 
to the chamber that I will not be proceeding with any of the amendments pertaining to the capacity of unions to 
prosecute, principally because, since I put these amendments on the supplementary notice paper, a range of 
subsequent amendments were put forward by the government on the way in which matters could be prosecuted 
and who would be able to undertake that, which would make the amendments that I have put forward pretty much 
unworkable. For that reason, I will not be proceeding with those amendments. 
Having said that, I would like to say that I stand by the need to have a broader range of people who are able to 
undertake these sorts of prosecutions, particularly for minor matters. The reason I put the amendments forward in 
the first place was that, for a very long time, there has been a strong desire, particularly of the unions, to be able 
to pursue prosecutions when there has been an overt failure by the regulator to do so. This is a principle that I first 
put forward back in 2010 when I first introduced the concept of industrial manslaughter and also a range of other 
matters pertaining to occupational health and safety as part of my original bill. The concern has long been that 
regulators have been overcautious to the point of allowing injustices to occur, and that, as a result, many people who 
should potentially have been subject to prosecution have got away with sometimes quite serious matters. That is 
why it is quite important that we take the issue of prosecution and who can undertake it far more seriously. Having 
said that, I recognise, from having spoken to members behind the Chair, that there is not an appetite to proceed 
with the principles behind this particular amendment. I am also aware that the way in which the other amendments 
that we will be considering have been drafted and put forward by the government would render these amendments 
ineffective. That is why I will not be proceeding with my amendment. Maybe this amendment can be contemplated 
in some future bill—perhaps when this act is reviewed. I think it will be instructive to see the rates of prosecution 
when we finally have a review, and maybe at that point it will be deemed necessary to look at extending the scope of 
who can proceed with prosecutions. I sincerely hope that it will not be required, because I hope the new mechanisms 
we are putting in place will have the desired effect. 
Hon ALANNAH MacTIERNAN: I thank the member for that contribution and I recognise that she has been very 
interested in the form in this area for some time. I want to say that I do not think it would be a good principle to 
allow unions to prosecute. I understand that from time to time there are frustrations that there does not seem to be 
prosecutions when it is warranted, but we just have to look at the flawed judicial system in the US, which has elected 
officials and people perhaps taking their prosecutorial actions with an eye on their electability. I think the same thing 
would apply here, because, at the heart of it, we know that union officials are elected and that is a positive thing, 
but, for me, that is a reason it is important that prosecution powers are not extended to a union because it will have to 
have regard to the issues and concerns of its membership and it might not always be in a position to dispassionately 
weigh up and judge the evidence. Therefore, our disinclination to move down this path is well-founded in the 
principle of good and fair administration of the law. 
Hon MICHAEL MISCHIN: I find myself in absolute agreement with the minister on this. I note that  
Hon Alison Xamon foreshadowed the potential for such a provision in the future and I would like to make a few 
points and observations that ought to be borne in mind when contemplating allowing private prosecutions. The 
power to prosecute is one of the most significant that is held by state authorities. A prosecution puts someone in 
jeopardy of their property, perhaps their liberty, certainly their reputation affected, and certainly it can put them to 
expense in defending themselves and may result in penalties being imposed in due course. If the prosecution is one 
that is conducted summarily before a magistrate, it may make them liable to costs and the like. Even if they happen 
to succeed, they may be out of pocket substantially—their business, their reputation. If they are, say, employees, 
they may not have access to the resources necessary to defend themselves properly. Therefore, it is one of those 
powers that is most jealously guarded. 
It used to be the case that when private prosecutions could be brought in this state—I think the latest were back in 
the mid-1960s from memory; I may be wrong about that and there may have been a later one—they would almost 
invariably be taken over by the crown solicitor and the crown prosecutor of the day and quashed or pursued, but 
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generally quashed. The reason for being concerned about any private prosecution power is that it is not bound by the 
same ethical restrictions, the same public accountability, as police and regulators or, in the case of the Director of 
Public Prosecutions, the same accountability to the Attorney General and to Parliament. It is not bound by prosecution 
guidelines and policy, unlike the police, the regulators and the DPP. The prosecution policy of WorkSafe Western 
Australia is online. It can be found on its webpage and is broadly consistent with that that would be followed by 
any other prosecuting authority in this state and indeed federally—mainly that one has to be satisfied of a prima 
facie case, the prosecution has to be in the public interest and the prosecution must have a reasonable prospect of 
success. A private prosecutor would not, without a lot more work being done on the structure, be bound by any of 
those considerations and could misuse the power. 
There would be no accountability in any other respect either. There is no oversight to ensure that that power would 
be exercised with discretion and conservatively, as opposed to being exercised for some purpose that is ulterior to 
the prosecution of the offence itself. Indeed, Hon Alison Xamon’s remarks about people not being prosecuted 
often enough and the like rings alarm bells. The question is whether that power is being used properly, not the number 
of prosecutions that are brought. It may very well be that someone is not prosecuted who arguably could be, but the 
important thing is that people are not prosecuted when they ought not to be. Therefore, for a variety of reasons, it 
would be wrong in principle to invest private citizens with the power to prosecute. Some organisations might have 
that power as a result of authorised statutory delegation, but that is not what has been contemplated here. Indeed, the 
risk would be that the prosecutor, the person laying the charge and the person appearing in court, would be beholden 
to the particular client—in this case the union—that employs them or engages them and pays their fees and not have 
a duty to the court and to the principles that ought to be abided by in the case of wielding such a significant power. 
It would be wrong in principle; we agree with the government on that. It would be a very, very dangerous precedent 
and it could make people the subject of prosecutions for motives that may be ulterior to the desire or the necessity 
of ensuring that a proper case is brought and a prosecution conducted. There would be no checks and balances on 
it at all. Here, in the case of a regulator or indeed the police in the case of an indictable offence, there would always 
be, ultimately, the oversight of the State Solicitor’s Office or the DPP. That would not be the case with a private 
prosecutor, so I appreciate that Hon Alison Xamon has chosen to withdraw this amendment. I think that in future 
it ought to be very carefully considered before any private person be allowed the opportunity to prosecute under 
a statute, particularly one that carries imprisonment as a potential option, because we can only wonder what sort 
of sentencing submissions would be made to a court in the event that such a prosecution were to be successful. 
The DPP, and the Crown before that, has always had the principle that every prosecutor appears as a minister of 
justice representing the state of Western Australia and is bound by the ethics that surround that concept, and makes 
reasoned submissions within the bounds of what is appropriate, having regard to sentencing principles, not on 
behalf of a private interest, and that just could not be guarded against in the case of a private prosecutor. 
Hon ALANNAH MacTIERNAN: I move the amendment standing in my name at 65/230 — 

Page 159, lines 11 and 12 — To delete — 
, other than an industrial manslaughter offence under section 30A, 

I will be putting forward the argument for that and for the subsequent amendment at 66/230. These amendments 
have arisen after consultation between the Director of Public Prosecutions and the State Solicitor’s Office in which 
various issues were identified with the existing clauses. Members will be aware that we put these amendments at 
the end of the bill so that we could get these matters sorted.  
In summary, what we are seeking to do in clause 230 with these amendments is to authorise the regulator to commence 
charges in every instance, including for indictable industrial manslaughter—the clause 30A offence. For a clause 30A 
offence prosecution, the Director of Public Prosecutions will assume the conduct of the matter once disclosure is 
complete or it is committed to the District Court, subject to discussions with the regulator. This is consistent with the 
existing practice in criminal courts when the investigating agency, the WA Police Force, commences the charge in 
the Magistrates Court. As I understand, even a charge of murder is commenced by the police in the Magistrates Court 
and the DPP takes over the proceedings once the matter is committed to a superior court. For almost all types of offences 
in WA, it is not the DPP who initially brings the proceedings. I understand the exception is if the DPP has taken over 
the brief and identifies that the facts reveal that another offence could be added to the suite of offences or the offence 
that is being prosecuted. That is one of the rare circumstances in which they would do that. We believe that it is important, 
and the DPP believes strongly, that the same set of principles should apply to prosecutions under this legislation. 
Hon NICK GOIRAN: When did it first come to the attention of the government that there was a need for these 
amendments? 
Hon ALANNAH MacTIERNAN: It was after the bill had passed through the Legislative Assembly. 
Hon NICK GOIRAN: Was this before or after the matter was referred to the Standing Committee on Legislation? 
Hon ALANNAH MacTIERNAN: I am advised that it was after. 
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Hon NICK GOIRAN: The government has at various times boasted about the level of consultation it undertook 
on this bill. I have placed on the record remarks recognising that certainly at one point the government seemed to 
have embarked on what I thought was a gold standard of consultation. It is well documented that this was completely 
abandoned by the minister and the government for the industrial manslaughter provisions, which were brought in 
in what some people would call an ambush-type fashion. That said—the government may well have reasons why it 
chose to take that approach—what was particularly illuminating for the Standing Committee on Legislation was the 
damning assessment by the Director of Public Prosecutions outlined in her letter dated 31 July 2020, which is appended 
at appendix 6 to the forty-third report of the Standing Committee on Legislation tabled in August this year. It is only 
a two-page letter, but members will see that the level of consultation with the DPP can only be described as woeful. 
Now we find ourselves in this situation in which the government needs to amend the prosecution provisions. That 
would be pretty important, I would think, minister, because a lot of people and interested stakeholders really want to 
see two things happen. First, they would like to see improved safety so that there are not incidents in the first place; 
and, second, they would like to see somebody held accountable if there is an incident. The second thing cannot be 
done if the prosecution provisions are not going to work. Naturally, the opposition would like to facilitate and work 
with the government to ensure that the prosecution provisions are going to work. My concern is that the way that the 
government is currently proposing to do this will only worsen the conflation between investigator and prosecutor. 

I go back to the mammoth thirty-first report of the Standing Committee on Public Administration. The minister will 
be aware that this committee recognised the tension that exists when investigators take on the role of prosecution. 
Indeed, I note that recommendation 81 specifically states — 

The Committee recommends that … the Minister for Industrial Relations commissions an inquiry to consider 
the merits of separating the regulatory and prosecutorial functions of WorkSafe, with occupational health 
and safety prosecutions being conducted by either the Director of Public Prosecutions or the State Solicitor’s 
Office, or at least all prosecutions arising from a workplace fatality being conducted by the Director of 
Public Prosecutions. As part of this consideration, the inquiry should also consider, as an alternative 
approach, the establishment of an Office of the Work Health and Safety Prosecutor. 

That was the eighty-first recommendation in this report and it appears to me that the amendment that the minister 
has moved is not going to give effect to that recommendation. Is the minister in a position to advise what the 
government intends to do with the eighty-first recommendation? In other words, is the amendment that the minister 
has moved intended to be a temporary measure while the government embarks upon this commission of inquiry 
recommended in the eighty-first recommendation or does the government dismiss the concerns of the committee? 

Hon ALANNAH MacTIERNAN: We do not believe that the concerns are well founded. We say that in the general 
matter of criminal prosecutions in this state, it is the police who investigate. In any criminal matter, it is the police 
who investigate and then it is the police who initiate a charge. Even the most serious crime of homicide is initiated 
by the police in the Magistrates Court. The notion that the investigating officer has to be separated from the person 
who launches the prosecution is completely and utterly inconsistent with the law that is operating. The difference 
between us and some civil law countries is that the judge can be involved in the investigation. We do not have that, 
but we have investigators who can initiate a charge. When those charges have been laid and they have proceeded 
through their initial stages in the inferior court before they are taken to the District Court, at that point the DPP 
becomes involved and makes a determination on whether that matter should be considered. What we are doing here 
is entirely consistent with the way in which the law of this land currently operates. We do not say to the police, 
“If you’ve been investigating that car theft”—or that murder—“you can’t lay a charge; we’ll need to go to a separate 
person.” That is nonsensical. But we do have a system in which the DPP will get involved when serious matters 
become indictable offences. It might have been fair to suggest that in the earlier iteration of the bill the drafting did 
not necessarily have a complete consciousness at the centre of mind about what happens generally with criminal 
procedure. But, that is the way this is done. There is no distinction between the investigator and the layer of charges; 
there is procedure. If the amendments are accepted, that procedure will be reflected in the structure of the clause. 
When a serious matter goes before the District Court, it will be subject to oversight and, indeed, the DPP will have 
conduct of the matter. 

Hon NICK GOIRAN: I will make this short and then, I suspect, somebody in this Parliament, who has more experience 
in prosecutions than all of the other 94 members of Parliament put together, will probably have something to say 
about this matter. Let me make this observation: what the minister just said to the chamber was eloquent. It sounded 
good, but the minister did not tell members one key piece of information—that is, the police, who the minister 
quite rightly indicated get involved in the commencement of prosecutions, do not have a Corruption and Crime 
Commission–like capacity to compel people to provide information. We had this debate earlier when the minister 
decided, and insisted, that it was very important that the regulator have the power to require documents and answers 
to questions. We went into the issues on the abrogation of privilege against self-incrimination. The Parliament of 
Western Australia decided not to give the Corruption and Crime Commission these seriously significant powers 
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to prosecute. It cannot charge and prosecute outside of particular provisions under its act, but the minister wants 
the work health and safety regulator to be able to do that. 

The minister can make a case for that, but she is wrong if she is pretending that the regulator is somehow one and 
the same. I remain concerned that the minister is only worsening the conflation. Once again, I feel sorry for members 
of the Standing Committee on Public Administration who invested three years into its mammoth report. The 
government’s response is simply to treat the committee with contempt because it has basically dismissed 
recommendation 81, which states that the government should commission an inquiry into considering the merits 
of this, and has decided to proceed anyway. 

Hon ALANNAH MacTIERNAN: I want to make it clear that under the existing occupational health and safety 
legislation, the regulator has always prosecuted these matters. We are introducing this new concept of industrial 
manslaughter, but jail terms could be issued under the previous legislation. Under this bill, when those matters are 
indictable, they will be prosecuted by the DPP. These amendments are really just picking up the right practice, 
reflecting the correct and proper role that the DPP has, and acknowledges, just as it does under the criminal procedure 
legislation, that charges will be initiated by the investigating party. If they are serious charges and they need 
a different lens placed over them, the DPP will take on that role. 

Hon MICHAEL MISCHIN: Before I expand on some of the information sought by Hon Nick Goiran, it is fair 
to say, is it not, that the amendments proposed to clauses 230, 231 and 232 will make the provisions of the bill 
compatible and consistent with Western Australian law and practice when prosecuting offences? 

Hon ALANNAH MacTIERNAN: My words earlier, when the member was away on urgent parliamentary business, 
were that this is consistent with existing practice in criminal courts and that we are seeking to ensure that the DPP’s 
role is similar in this legislation. 

Hon MICHAEL MISCHIN: In fact, a memorandum of just over six pages of close type was distributed to members 
of Parliament to explain the rationale behind this, but I note that it has not formally been tabled. Is the minister 
prepared to table a copy of that memorandum to explain how these provisions have been crafted and why the 
current provisions in the bill are not fit for purpose? 

Hon ALANNAH MacTIERNAN: Once I have a clean copy of it, I will be happy to table it. Just for clarification, 
I know that there is a commitment to move forward on this bill. This document has been circulated to members 
individually. 

Hon Nick Goiran: I have a point of order. 

The CHAIR: First things first. Minister, are you tabling that paper? 

Hon ALANNAH MacTIERNAN: I am tabling it at the request of Hon Michael Mischin. 

[See paper 4503.] 

Point of Order 

Hon NICK GOIRAN: The minister needs to identify the document she has tabled. 

Hon ALANNAH MacTIERNAN: At the request of Hon Michael Mischin, I table a document that has been provided 
to all members opposite, which is a memorandum to members of Parliament, titled “Memorandum to Members 
of Parliament: Work Health and Safety Bill 2019—Amendments to clauses 230 to 232”. 

The CHAIR: Minister, thank you for clarifying that. 

Committee Resumed 

Hon MICHAEL MISCHIN: I am concerned, minister, about a lot of the rhetoric we have heard over the last 
couple of days about how this bill needs to move on and that it is being stalled up here. It is a fact, is it not, that the 
amendments the minister seeks to move today were provided to this chamber only last Tuesday? That was a week 
ago. If this bill had been passed through at any time before last Tuesday, it would have become law—because I am 
sure it would have been rubberstamped by the other place in whatever form it came out of here—and it would 
have contained unamended clauses 230, 231 and 232, which would have been manifestly inconsistent with the law 
and practice in Western Australia when prosecuting offences. Yet Hon Alannah MacTiernan’s instructing minister 
brazenly suggested that proceedings up here are stalling the passage of this bill. We will take it on trust that there 
is nothing else he has noticed between his presentation of this bill as being shovel-ready or fit for purpose in November 
last year and when it emerged from the house in which he was responsible for managing it. I would like to know 
when this revelation occurred that the Work Health and Safety Bill is incompatible. The minister said it happened 
sometime after it was referred to the Standing Committee on Legislation. That occurred on 21 May this year and 
it emerged in August. When did the government suddenly realise this? I will quote from the second paragraph on 
page 1 of the memorandum that states — 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4014503ca65a3781a4542443482586080003d282/$file/tp-4503.pdf
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Broadly speaking, the Government’s amendments arose following consultation with the Director of Public 
Prosecutions … and the State Solicitor’s Office … 

When did the revelation occur that this bill is unfit for purpose? 

Point of Order 

Hon SUE ELLERY: I appreciate that it is a matter of some interest to the honourable member about what point 
in time a particular consultation happened. I am conscious that it is nine o’clock. It would be helpful to focus on 
the detail before us, as opposed to what particular point in time a consultation did or did not happen. 

Hon Michael Mischin interjected. 

The CHAIR: Order! I am addressing a point of order. Leader of the House, I have been following the debate 
very closely on this matter. I have allowed the last few speakers to roam over several clauses, including some 
possible new clauses in division 1 of part 13 because of their close interrelationship. As we know, we have been 
canvassing elements of clause 231 and other possible clauses in that context. However, it is true that the question 
before the Chair is a limited one. I will allow the question that Hon Michael Mischin just raised because that 
question is pertinent to the specific motion that the words proposed to be deleted be deleted. However, it probably 
does not hurt at this time, now that the Leader of the House has reminded us all of the time, for me to point out 
that some of the debate is becoming related to a broader theme that is perhaps reserved for debate in a third reading 
debate rather than while dealing with the minutiae. With that in mind, I rule that there is no point of order but I am 
sure that members will, in the spirit of goodwill, note the concerns of the Leader of the House. Minister, do you 
wish to respond? 

Committee Resumed 
Hon ALANNAH MacTIERNAN: I have already responded that this happened some weeks ago and we then sought 
to defer this clause and to come up with a solution to the problem. We should be debating the merits of the provisions 
that we have here, not necessarily how they came about. 
Hon MICHAEL MISCHIN: Yes, that would be right. I might remind the minister that a couple of weeks ago, on 
24 September, this issue was raised. That is when this particular clause was put off because the minister said it was 
not clear what the law was in this area and that she needed to take further advice. It is fair to say that the consultation 
and the government deciding that it has drafted a bill that is unfit for purpose only occurred sometime in the last 
three to four weeks when it was raised in this chamber, which appears to be unnecessarily stalling the passage of 
this legislation, according to the minister. If this bill had been passed earlier, we would have been back here now 
with the minister grovelling and asking: “Can you quickly pass an amendment because we messed things up?” 
There are a couple of issues regarding the prosecution aspect, one of which is that any offence under the bill will 
be prosecuted by the regulator and not by the police; is that correct? 
Hon Alannah MacTiernan: That is correct. 
Hon MICHAEL MISCHIN: So unlike usual practice in an indictable matter of prosecuting a crime or a homicide, 
rather than the police laying the charge after a due investigation, a WorkSafe inspector will be laying a charge of 
industrial manslaughter, compiling the brief and presenting it in a suitable form to the DPP, which will then consider 
it and decide whether to indict; is that correct? 
Hon ALANNAH MacTIERNAN: Obviously the clause allows for the prosecution to be laid by the regulator, which 
is the commissioner or a public servant who has the written authorisation of the regulator. 
Hon MICHAEL MISCHIN: The question of resources is raised in the memorandum to members of Parliament that 
has been tabled now, in particular on page 5 where there is the review of a decision not to prosecute and the decision 
by the government that subclauses (3) to (7) of clause 231 are no longer workable. The memorandum states — 

Under the Director of Public Prosecutions Act 1991 … 
It refers to certain sections — 

and the Criminal Procedure Act 2004 … it is open to the DPP in an appropriate case to review and 
decide whether to recommend that a prosecution be commenced, or indeed to commence a prosecution 
notwithstanding that another prosecuting authority has decided not to do so. That is of course a highly 
discretionary matter. Whether and in what circumstances it might occur would be informed by a wide 
range of considerations, not least of which would be available resources of the DPP and seriousness of 
the alleged offence. 

Has any consultation taken place with the Director of Public Prosecutions about that office’s capacity to do the 
work that is being imposed on it by this legislation; and, if not, why not? 
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Hon ALANNAH MacTIERNAN: This particular set of amendments was the result of discussions with the DPP 
and what it felt would be appropriate and within its resources to manage. 
The CHAIR: Members, I will just point out that although we are cognisant of the requirement in some ways to 
range over the several clauses in division 1, this is now getting down to the specific detail of a separate clause. The 
question is that the words proposed to be deleted be deleted. 
Hon MICHAEL MISCHIN: Thank you, Mr Chair, you are quite right. We are getting into another clause here. 
I have no problem with what the government proposes here. It has decided to take a course of action in respect of 
clause 230. What is regrettable is that it has had to admit at this late stage that the existing clause 230(3) reflects the 
equivalent clause in the model bill; however, unfortunately when incorporating that clause into Western Australia’s 
bill, it was not appreciated that the DPP does not typically commence charges in this state. This is the Minister for 
Industrial Relations who shares, incidentally, responsibility for a department that also has a part in the portfolio of 
commerce, which is administered by our Attorney General, yet under the great machinery-of-government changes, 
they cannot talk to each other. It was also not appreciated that unlike most other Australian jurisdictions, this state 
has a statutory disclosure regime that is based around the identity of the party that commences the charges. That 
disclosure regime will now be imposed on WorkSafe. If there is—I doubt there will be—an indictable prosecution 
for industrial manslaughter, the responsibilities will be taken over by that office. The government has chosen this 
model; there is nothing further to say on clause 230, except that it is a shame that it has taken almost a year for the 
government to work out that it ought to consult the Director of Public Prosecutions and the State Solicitor’s Office 
about what the prosecution practice and law is in Western Australia. 

Amendment put and passed. 
The CHAIR: Hon Nick Goiran, I believe your similar amendment 6/230 will now fall away, so we will not go there. 
Minister, will you now formally move your next amendment, please? 
Hon ALANNAH MacTIERNAN: I move — 

Page 159, lines 21 to 23 — To delete the lines and substitute — 
(3) Nothing in this section affects — 

(a) the ability of an authorised officer (as defined in the Criminal Procedure Act 2004 
section 80(1)) to commence or conduct a prosecution for an offence against this Act; or 

(b) the functions of the DPP under the Director of Public Prosecutions Act 1991. 

Amendment put and passed. 
Postponed clause, as amended, put and passed. 
The CHAIR: A proposed new clause 230 on the supplementary notice paper will now fall away. I understand 
Hon Alison Xamon has indicated she will not proceed with new clause 230A. 
I am sure, minister, you will explain whether this series of amendments flow from other matters that have been 
resolved or whether they are new matters. 

Postponed clause 4: Definitions — 
The clause was postponed on 23 September after it had been partly considered. 
Hon ALANNAH MacTIERNAN: We are not proceeding with amendment 46/4; we are proceeding with 
amendment 47/4. I move — 

Page 7, lines 11 and 12 — To delete the lines and substitute — 
industrial manslaughter — see section 30A; 

This will modify the definition to account for the removal of clause 30B. This is the preferred approach recommended 
by parliamentary counsel. We note that an amendment from Hon Nick Goiran has a similar intent, but the approach 
that parliamentary counsel recommends is the one contained in amendment 47/4. 
Hon NICK GOIRAN: The government’s approach is less than ideal. If members look at lines 11 and 12 on page 7, 
they will see that they read — 

industrial manslaughter offence means a crime under section 30A or an offence under section 30B; 
My amendment, which I have foreshadowed, would simply remove the reference to section 30B, which no longer 
exists because the government, amongst others, including ourselves, agreed that section 30B should be removed. 
Therefore, the line would read — 

industrial manslaughter offence means a crime under section 30A; 
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On the other hand, the government wants this line to simply read — 
industrial manslaughter — see section 30A; 

I would like to hear from the minister why that would possibly be a superior form of drafting than what is already 
in the Work Health and Safety Bill. My amendment will not even affect what is in the bill; I am seeking to use 
the government’s own drafting that was always there. When we were debating clause 4, the government said that 
we should agree to define “industrial manslaughter offence” as a crime under section 30A. Now the government 
does not want to refer to it as an offence, it just wants to say “industrial manslaughter — see section 30A”. Unless 
there is a better explanation, the minister would be better off withdrawing her amendment so we can proceed with 
amendment 1/4. 
Hon ALANNAH MacTIERNAN: I am advised that we have amended clause 30A to contain its own definition. 
We have a different situation from what we had at the beginning of debate on this bill because we have amended 
clause 30A to include the definition of industrial manslaughter. Because of the amendments we made to clause 30A, 
it is now more appropriate to have a reference to section 30A in the way that parliamentary counsel has suggested. 
Hon NICK GOIRAN: If I look back at the amendments we moved at the time, I see that we passed the ninth of 
33 amendments, which was — 

Page 35, line 3 — To insert after “crime” — 
(industrial manslaughter) 

Clause 30A(1) at line 3 on page 35 now reads — 
A person commits a crime (industrial manslaughter), if — 

And then it sets out the elements. The definition of “industrial manslaughter”, as the minister referred to it, would 
then be exactly what we are dealing with here now at clause 4, and that reads — 

industrial manslaughter — see section 30A; 

What would be the correct word to use there? That is a circuit, because one provision says to refer to clause 30A and 
the other one is saying to refer back to clause 4, so “industrial manslaughter” is not defined. What the government 
originally had in the bill was far superior. At the moment the definition of “industrial manslaughter” at clause 4 of 
the bill simply reads — 

industrial manslaughter offence means a crime under section 30A or an offence under section 30B; 
That is very clear. It is not complicated. Anybody can understand it. In fact, the government was so enthusiastic 
about the provision, it was in its bill the first time. I do not want to labour the point, but I think the superior course 
of action would be for the minister to withdraw her amendment and that we proceeded with the amendment at 1/4. 
Hon ALANNAH MacTIERNAN: I am advised that this could have an impact for other provisions that may have 
been drafted with this new clause in mind. I do not think much turns on it either way, but without the advice of 
parliamentary counsel, I am reluctant to agree to that amendment. 
Amendment put and passed. 
Postponed clause, as amended, put and passed. 
Postponed clause 231: Procedure if prosecution is not brought — 
The clause was postponed on 24 September. 
Hon ALANNAH MacTIERNAN: I move — 

Page 159, lines 27 and 28 — To delete “an industrial manslaughter offence,” and substitute — 
industrial manslaughter, 

This has been advised to us by the State Solicitor and the Director of Public Prosecutions. Basically, a person who 
believes that an industrial manslaughter offence or a category 1 or 2 offence has been committed but no prosecution 
has been brought can write to the regulator to request the prosecution be brought. The regulator must provide 
a response within three months. Should there be a dispute as to whether or not the charge is supported by the 
evidence, existing — 
Hon Nick Goiran: Are you sure this is the right one? This is not the right one. 
Hon ALANNAH MacTIERNAN: Okay; this amendment brings things into line with the previous amendment 
that we made. 
Amendment put and passed. 
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The CHAIR: I believe the amendments standing in the name of Hon Rick Mazza at 86/231, 87/231 and 88/231 
will now fall away. That brings us back to the minister’s amendment 68/231. 
Hon ALANNAH MacTIERNAN: I move — 

Page 160, line 17 to page 161, line 10 — To delete the lines. 
Hon NICK GOIRAN: I think it is worth noting that what we are about to do here at the request of the government 
is to effectively delete the equivalent of a whole page of the bill under clause 231. Clause 231 traverses three pages 
of the bill, but in effect it is actually about two pages long. Therefore, about half of the clause is being deleted by 
the government at this point in time. Although we do not necessarily oppose what the minister is doing, we query 
the genesis of it, what level of consultation has occurred with the DPP and to what extent it is consistent with the 
model law. 
Hon ALANNAH MacTIERNAN: This arose out of consultation with the DPP. We note that although the original 
provision was based on the model law, the subsequent change came about and was incorporated because it became 
clear that to continue with the model law provision would be contrary to the longstanding prosecutorial practice 
and procedure in Western Australia, and the model code explicitly allows deviation when it would be contrary to 
prosecutorial practice or procedure. 
Hon MICHAEL MISCHIN: Just very briefly, why was this problem not identified before the bill was introduced 
into the Legislative Assembly in November last year? Was there any consultation with the DPP about something that 
is central to the DPP’s function—namely, bringing prosecutions on indictment before superior courts—before these 
inconsistent provisions were proffered to the Parliament with demands that they be passed as quickly as possible? 
Hon ALANNAH MacTIERNAN: The issue has been resolved now and I think everyone would like us to get on 
with determining particularly those clauses that we all agree with. 
Amendment put and passed. 
Hon NICK GOIRAN: Earlier, the minister tabled a document entitled “Memorandum to Members of Parliament, 
Work Health and Safety Bill 2019 — Amendments to Clauses 230 to 232”. A different document was also circulated 
to members. This one was four pages in length and entitled “Memorandum to Members of Parliament, Work Health 
and Safety Bill 2019 — Proposed Motion to Amend clause 231”. I ask the minister whether she is willing to table 
that document.  
Hon ALANNAH MacTIERNAN: The shorter document has been superseded by this longer document. 
Postponed clause, as amended, put and passed. 
Postponed clause 232: Limitation period for prosecutions — 
Hon ALANNAH MacTIERNAN: I move — 

Page 161, lines 15 and 16 — To delete “an industrial manslaughter offence under section 30A,” and substitute — 
industrial manslaughter, 

Amendment put and passed. 
Hon NICK GOIRAN: The amendment standing in my name on the supplementary notice paper at 7/232 was 
consequential to the deletion of clause 30B, but that falls away in light of the minister’s amendment at 99/232. 
The CHAIR: Hon Nick Goiran will not proceed with his amendment and Hon Alison Xamon has indicated she 
will not proceed with another amendment. 
Hon NICK GOIRAN: I move — 

Page 161, lines 31 and 32 — To delete “an industrial manslaughter offence under section 30B, or for 
a Category 1 offence,” and substitute — 

a Category 1 offence 
I note that the government has an identical amendment at 100/232, so I look forward to its support. 
Amendment put and passed. 
The CHAIR: The minister’s proposed amendment at 100/232 will then fall away, as will Hon Rick Mazza’s 
amendment at 90/232. 
Hon ALANNAH MacTIERNAN: I move — 

Page 162, lines 5 to 21 — To delete the lines and substitute — 
(3)  Subsections (4) and (4A) apply to proceedings (the relevant proceedings) against a person 

for a Category 1 offence, a Category 2 offence or a Category 3 offence in relation to any 
conduct (the relevant conduct). 



Extract from Hansard 
[COUNCIL — Tuesday, 20 October 2020] 

 p7016c-7036a 
Hon Michael Mischin; Hon Alannah MacTiernan; Hon Nick Goiran; Hon Alison Xamon; Chair; Hon Sue Ellery 

 [21] 

(4)  The relevant proceedings may be brought after the end of the applicable limitation period 
in subsection (1) if — 

(a) either — 
(i) the DPP has considered whether proceedings for industrial manslaughter 

should be brought against the person in relation to the relevant conduct or 
to any conduct that includes the relevant conduct, and has decided not to 
bring those proceedings; or 

(ii) the DPP has discontinued proceedings for industrial manslaughter against 
the person in relation to the relevant conduct or to any conduct that includes 
the relevant conduct; 

and 
(b) the relevant proceedings are brought no later than 6 months after the day on which 

the DPP made that decision or discontinued those proceedings. 
(4A) Despite section 230(1), the relevant proceedings may only be brought under subsection (4) 

by an authorised officer (as defined in the Criminal Procedure Act 2004 section 80(1)). 
Hon MICHAEL MISCHIN: I can understand what is being aimed at here, but given that there was no time for 
bringing a prosecution by the Director of Public Prosecutions on indictment, let us say that several years have passed 
and the DPP decides, after trying to secure further evidence through WorkSafe and other sources, that a prosecution 
for industrial manslaughter is simply not viable and then discontinues. Many, many years may have passed. Will 
that still allow for a six-month extension for WorkSafe to bring a prosecution, even though it would be in perhaps 
two, three or four years’ time? 
Hon ALANNAH MacTIERNAN: It would not be possible for the regulator to take that action. The notion here 
is that we are trying to ensure that the regulator does not get another go, but it would allow another authorised officer, 
which I understand is the Attorney General, State Solicitor or Solicitor-General, to do so. If the DPP decided not 
bring industrial manslaughter, there would be a further six months to consider a lower charge, but it would not be 
open to the regulator. The idea is to stop any suggestion that the regulator might propose a bigger charge that is 
supportable by the evidence and then have another crack at it after that falls over. 
Amendment put and passed. 
Hon NICK GOIRAN: I move — 

Page 162, lines 8 to 10 — To delete the lines and substitute — 
(a) a Category 1 offence; 
(b) a Category 2 offence; 
(c) a Category 3 offence. 

This amendment is consequential on a previous amendment to remove clause 30B. 
Hon ALANNAH MacTIERNAN: My advice is that the requirement for this has been overtaken by the amendment 
passed that inserted new subsection (3). I am advised that the last amendment we considered supersedes the 
requirement for this amendment. 
Amendment, by leave, withdrawn. 
The CHAIR: Hon Nick Goiran, can you indicate briefly your intention? 
Hon NICK GOIRAN: The amendment standing in my name at 10/232 will not be moved for the same reasons. 
With respect to my amendment at 11/232, I take it that it is the government’s preference to move the amendment at 
102/232 rather than 11/232. If that is the case, I will not move my amendment and I invite the minister to move hers. 
Hon ALANNAH MacTIERNAN: Yes, the government believes its amendment will probably be a better solution. 
I move — 

Page 162, lines 22 to 26 — To delete the lines and substitute — 
(5) A person may be convicted of an offence as provided for by section 30A(2) or (4) despite 

subsection (1) and section 10A(2) of The Criminal Code. 
Amendment put and passed. 
Postponed clause, as amended, put and passed.  
Title — 
Hon ALANNAH MacTIERNAN: I have two amendments in my name on the supplementary notice paper. I move — 
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Page 1, the fourth bullet point — To delete “and” the second time it occurs. 
Amendment put and passed. 
Hon ALANNAH MacTIERNAN: I move — 

Page 1 — To delete the fifth bullet point. 
Amendment put and passed. 
Title, as amended, put and passed. 
Bill reported, with amendments. 

Recommittal 
HON ALANNAH MacTIERNAN (North Metropolitan — Minister for Regional Development) [9.42 pm] — 
without notice: I move — 

That the Work Health and Safety Bill 2019 be recommitted for the purpose of reconsidering clause 216. 
I believe that this has been made necessary by subsequent changes to the bill. 
Question put and passed. 

Committee 
The Chair of Committees (Hon Simon O’Brien) in the chair; Hon Alannah MacTiernan (Minister for Regional 
Development) in charge of the bill. 
Clause 216: Regulator may accept WHS undertakings — 
Hon ALANNAH MacTIERNAN: I move — 

Page 143, line 11 — To delete “an industrial manslaughter offence” and substitute — 
industrial manslaughter 

This is consequential to amendments previously made to clause 30A and its related definitions and has been proposed 
by the drafting officer to provide consistency. 
Amendment put and passed. 
Clause, as amended, put and passed. 

Further Report 
Bill again reported, with an amendment, and, by leave, the report adopted. 
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